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PuBLI ¢ SERvI cE CavwaNy O NEw HavPsH RE, NORTH ATLANTI C ENERGY
COorRPORATI ON, NORTH ATLANTI C ENERGY SERVI CE CORPORATI ON, NORTHEAST
UTI LI TI ES AND ConsOLlI DATED EDi say, | NC.

Joint Petition for Approval of Merger
Order Denying Mdtion to Bifurcate

ORDER NO 23,551

Septenmber 11, 2000

On January 18, 2000, Public Service Conpany of New
Hanmpshire (PSNH), North Atlantic Energy Corporation (NAEC),
North Atlantic Energy Service Corporation (NAESCO), Northeast
Uilities (NU) and Consoli dated Edison, Inc. (CElI) (together,
Joint Petitioners) filed with the New Hanpshire Public
Utilities Comm ssion (Comm ssion) a petition seeking the
Comm ssion’s approval of the proposed acquisition of NU by
CEl, based in New York.

The Conmi ssion issued an Order of Notice on March 7,
2000, scheduling a pre-hearing conference for March 16, 2000
and as a result of that pre-hearing conference issued Order
No. 23,423 on March 27, 2000, approving a procedural schedul e
and petitions to intervene fromthe Save Qur Hones
Organi zation (SOHO), the Governor’'s Ofice of Energy and
Community Services (GOECS) and the Seacoast Anti-Pollution
League (SAPL) and noting the appearance of the O fice of

Consuner Advocate (OCA) on behalf of residential ratepayers.
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Subsequent petitions for intervention submtted by Rep. Jeb E
Bradl ey, the Canpaign for Ratepayers Rights (CRR) and the
Busi ness and | ndustry Associ ation (Bl A) were approved by the
Comm ssion. On May 3, 2000, the Comm ssion notified the
parties that it had requested Morrison & Hecker, LLP to retain
the consulting services of M. Richard LaCapra of LaCapra
Associ ates and that they woul d be designated as Staff
Advocates along with Attorney John McCaffrey of Morrison &
Hecker as counsel to LaCapra Associ ates.

On June 27, 2000, the Conm ssion Staff (hereinafter
the Settling Staff) submtted a Settl enment Agreenment
(Settlenment) which it had entered into with PSNH, NAEC,
NAESCO, NU and CEl .

On July 10, 12, 13, 17, 18, and 19, the Comm ssion
hel d hearings in this docket. Initial Briefs were submtted
on August 11, 2000 and Reply Briefs on August 18, 2000.

On August 23, GOECS filed a Motion to Bifurcate
(the Motion) on behalf of itself and Rep. Bradley, the OCA,
SOHO, and the BIA. In the Mtion GOECS stated that they had
“reluctantly concluded that it is necessary to bifurcate
Settling Staff in order to preserve the public perception of
openness, fairness and inpartiality in the Comm ssion’s

deci si on-maki ng process.” They went on to say that “the
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positions advocated by Settling Staff in their legal briefs
make it clear that the basic prerequisites of RSA 363:32(a)
[ sic] have been net.”

On August 24 ,2000, Gary Epler, the Comm ssion’s
General Counsel, sent a letter to the parties requesting that
responses to the Motion be filed by 4:30 PM on Monday, August
28, 2000. Also on August 24, 2000, Attorney Donald Kreis,
representing the Settling Staff, filed a response to the
Motion in which he indicated that he, M. Kreis, was the
author of the briefs and to the extent that the briefs reflect
a highly adversarial position that could be perceived as
inconsistent with the ability to render fair and neutral
advice, the responsibility was his and he deeply regretted
that the briefs may have “given the erroneous inpression that
[ he] would be unable to assist the Conmi ssion in resolving the
case in the exercise of the conm ssioners’ best objective
j udgnent . ”

GOECS, on behalf of the same parties who filed the
Motion originally, filed a letter on August 28, 2000 in
response to M. Kreis’ letter in which it indicated the
i nportance of the appearance of fairness, objectivity and
inpartiality, and went on to state that it was confident that

t he Conmm ssion could make the appropriate judgnent as to which
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i ndi vi dual s shoul d be desi gnated as deci si onal and which as
advocates. On August 28, 2000, CElI and NU filed an Objection
of the Joint Petitioners to the Mdtion to Bifurcate. In
support of their Objection, the joint petitioners said that
t he Comm ssion had previously dealt with the issue of staff
desi gnation on the record in the proceeding, that the parties
supporting the Mdtion had acted too late in the proceeding to
rai se these issues, and that granting the Mbtion in this case
woul d create a negative incentive for settlenent in future
cases.

Qur decision on this matter nmust be governed by the
provi sions of RSA 363:30 et seq., the statutes which concern
the participation of Staff in adjudicative proceedings, and in
particul ar by RSA 363:32,1(a), the statute cited by the
Moti on, which provides parties with an opportunity to request
t he designation of Staff nembers as staff advocates and
requi res the Conmm ssion to so designate staff nenbers when
certain standards are net. 1In relevant part this statute
provi des as foll ows:

. (a)....the comm ssion shall designate menbers of

its staff as staff advocates and deci si onal

enpl oyees, if requested by a party with full rights

of participation in the proceedi ng, when:

(1) It appears that staff menbers have

commtted or are likely to conmmt to a
hi ghly adversarial position in the
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proceedi ng and may not be able to fairly
and neutrally advise the conmm ssion on al
positi ons advanced in the proceedi ng;

(2) The docket concerns an issue or matter
which is particularly contentious or
controversial and which is significant in
consequence;

(3) The issues in the docket are so
contested as to create reasonabl e concern
on the part of any party about the staff’s
role in comm ssion decision nmaking.

(c) Al t hough any party who is a full intervenor
may make a notion to designate pursuant to
paragraph | at any point during the
proceeding, if the notion is nade |ater
t han 20 days after staff nenbers have filed
testinony, the comm ssion may deny the
nmotion solely on the grounds that it is
adm ni stratively unworkabl e because such
nmotion has been filed so late in the
pr oceedi ng.

GOECS correctly pointed out in its Mtion that the
Comm ssion has the authority to deny such a notion at this
point in the proceeding because it is “admnistratively
unwor kabl e.” Pursuant to RSA 363:32,1(c), we hereby deny the
notion as adm nistratively unworkable at this late point in
the proceeding. Wth the limted staff that we have avail able
to address the nunmber of inportant dockets that are pending
before us at this tinme, and the comm tnent of staff to other
projects, it would be adm nistratively unworkable to
substitute other staff in this case, after the record is

cl osed and all briefs have been fil ed. |f the staff nembers

who are the subject of the Mdtion were not available to us to
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assist in review ng exhibits and transcripts, evaluating
i ssues and policy argunents, and preparing initial drafts of
our order, we believe that this would cause an inordinate
delay in the proceeding.

The bifurcation statute appears to have two
overriding purposes: first, to ensure to the extent
adm ni stratively workable that staff advising the Conm ssion
provide fair and neutral advice to the Conmm ssion on all
positions advanced in the proceeding, and second, to ensure,
particularly where the issue or matter is particularly
contentious or controversial and significant in consequence,
that participation by a staff person with a particul ar point
of view not create “reasonable concern on the part of any
party about the staff’s role in conm ssion decision making.”
RSA 363:32,1(a)(3). Concern of a party may be raised when, in
the words of the statute, staff have commtted to “highly
adversarial position in the proceeding.”
RSA 363:32,1(a)(1).

The noving parties, w thout providing specific
citations to statenments in the evidence or the briefs,?! state

that their concern has to do with the positions taken by the

1

The nmotions |ack of factual or |egal specificity is
anot her reason to deny it. See Rule Puc 203.03(d)(1).
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Settling Staff. Here the staff nmenbers who filed testinony
and submtted briefs commtted to positions in the proceeding
in support of the Settlenment they had negotiated with the
Conmpany and to sone degree and on sone issues the positions
were adverse to those of the Intervenors. Mreover, sonme of
the witten and verbal testinony specifically and vigorously
opposed certain positions taken by various Intervenors, and
the Settling Staff briefs strongly and pointedly argued in
favor of the Settlement and in opposition to Intervenors’
proposal s.

At the hearings in this case, OCA brought up the
i ssue of bifurcation of the Staff, and the Settling Staff
W t nesses were each asked to declare whether they were able to
neutrally and inpartially advise the Conm ssion in this
matter. Each Settling Staff w tness so affirnmed. Transcri pt
Day VI, p. 149. At this point, the Settling Staff w tnesses
had al ready publicly stated their positions in favor of the
settlenment, and, at least inplicitly, in opposition to the
positions of various intervenors. Neither the OCA nor any
ot her party sought to have Settling Staff bifurcated at this
point. Accordingly, we cannot conclude that the instant
Motion is based on the nere difference in position between

Settling Staff witnesses and the Intervenors.
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Simlarly, to the extent that the concern about the
ability of Settling Staff to advise the Comm ssion in this
case arises fromthe post-hearing proceedings, i.e. the
briefs, the concern can only be one of tone of argunentation,
since the content of the Settling Staff’'s brief and reply
brief are wholly consistent with the positions taken earlier
in the proceeding by Settling Staff witnesses. 1In a letter
dat ed August 24, 2000, the author of the briefs, M. Kreis,
has asked the Comm ssion not to hold the tone of his filings
agai nst his colleagues on the Settling Staff team as they did
not choose the wording. For his own part, he has stated that
he deeply regretted the inpression his choice of words nay
have left. He went on to affirmthat, notw thstandi ng the
tone of the reply brief, he would be able to assist the
Commi ssion in resolving the case in the exercise of the
Comm ssi oners’ best objective judgnent.

Wth respect to the Settling Staff w tnesses,
not hi ng has changed since the hearings in this docket to
justify invoking RSA 363:30 et seq. at this point. Wth
respect to the staff attorney, his August 24, 2000 letter
provi des assurance that any hei ghtened adversarial tone in the
briefs was no nore than zeal ous advocacy on his part and does

not represent a fixed attitude that would prevent the staff
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attorney fromfulfilling his responsibilities in fairly and
neutrally advising the Comm ssion in the deliberations and
drafting process. W take M. Kreis’ response to the Mdttion
to be a confirmation that he respects the validity of facts
adduced in this case that do not tend to support the Settling
Staff’s point of view, and that he fully respects the
perspective of the Intervenors whose positions are different
fromthose put forward by the Settling Staff.

We wei gh these facts in the bal ance when consi deri ng
whet her, at this late point in the process, to bifurcate staff
and make their services unavailable to us for conpletion of
these proceedings. Granting this motion will not in any way
affect the result in this docket, other than to delay the
result. W cannot in good conscience allow such a delay and
consequent prejudice to the due process rights of the Joint
Petitioners to a tinmely decision.

GOECS states in its Mdtion that “it is necessary to
bi furcate Settling Staff in order to preserve the public
percepti on of openness, fairness and inpartiality in the
Comm ssi on’ s deci si on-nmaki ng process.” W too are concerned
about public perception and confidence in our decisionmaking
process. That is one of the reasons that we so often require

our Staff to put on the record their independent anal yses of
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issues in the dockets that cone before us, through prefiled
testi nmony, subject to cross-exam nation. These analyses in
effect constitute the advice that they would give us in their
advi sory capacity. It is reasonable to expect that the
essential advice that Settling Staff would provide to us in
this docket is already in the record.

The noving parties, in expressing their confidence
that the Comm ssion could nake the appropriate judgnment as to
their notion for designation, have indicated their
under standi ng that in making our decision, we will carefully
wei gh the conpeting consi derations enbodied in RSA 363: 30 et
seq., to ensure essential fairness while preserving our

ability to conclude the proceedings before us in a tinely
manner. The Comm ssioners sat on the hearings in this case,
and we have personally heard the evidence. W wll personally
consider all of the evidence and the briefs. As is our
obligation and our practice, our decision in this case will be
based on the record before us and it will not be subject to
any undue influence by the Settling Staff. These assurances
must, in this case, outweigh any concern rai sed here about the
adversarial nature of Settling Staff positions in support of

t he proposed Settlement Agreenent. For this reason, and the

ot her reasons stated above, we deny the Motion.
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Based on the foregoing, it is hereby
ORDERED, that the Motion to Bifurcate dated August

23, 2000 i s DENI ED
By order of the Public Utilities Comm ssion of New

Hanmpshire this el eventh day of Septenber, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



